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AN ACT Relating to the managenent of funds held by nonprofit
institutions; adding a new chapter to Title 24 RCW and repealing RCW
24.44. 010, 24.44.020, 24.44.030, 24.44.040, 24.44.050, 24.44.060,
24.44. 070, 24.44.080, 24.44.090, and 24.44.900.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. SHORT TITLE. This act nmay be known and
cited as the uniform prudent managenent of institutional funds act.

NEW SECTION. Sec. 2. DEFINITIONS. In this chapter:

(1) "Charitable purpose” neans the relief of poverty, the
advancenment of education or religion, the pronotion of health, the
pronmotion of a governnmental purpose, or any other purpose the
achi evenent of which is beneficial to the comunity.

(2) "Endowrent fund" nmeans an institutional fund or part thereof
that, under the terns of a gift instrunment, is not wholly expendabl e by
the institution on a current basis. "Endowrent fund" does not include
assets that an institution designates as an endowrent fund for its own
use.
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(3) "Gft instrunent” neans a record or records, including an
institutional solicitation, wunder which property is granted to,
transferred to, or held by an institution as an institutional fund.

(4) "Institution"” neans:

(a) A person, other than an individual, organized and operated
exclusively for charitabl e purposes;

(b) A governnment or governnental subdi vi si on, agency, or
instrunentality, to the extent that it holds funds exclusively for a
charitabl e purpose; and

(c) Atrust that had both charitable and noncharitable interests,
after all noncharitable interests have term nated.

(5 "Institutional fund" means a fund held by an institution
exclusively for charitabl e purposes. "Institutional fund" does not
i ncl ude:

(a) Programrel ated assets;

(b) A fund held for an institution by a trustee that is not an
institution; or

(c) Afund in which a beneficiary that is not an institution has an
interest, other than an interest that could arise upon violation or
failure of the purposes of the fund.

(6) "Person”™ neans an individual, corporation, business trust,
estate, trust, partnership, limted liability conpany, association,
j oi nt vent ur e, public corporation, gover nnent or gover nnent al
subdi vi sion, agency, or instrunmentality, or any other legal or
commercial entity.

(7) "Programrel ated asset” nmeans an asset held by an institution
primarily to acconplish a charitable purpose of the institution and not
primarily for investnent.

(8) "Record" neans information that is inscribed on a tangible
medium or that is stored in an electronic or other nmedium and is
retrievable in perceivable form

NEW SECTION. Sec. 3. STANDARD OF CONDUCT |IN MANAG NG AND
| NVESTI NG | NSTI TUTI ONAL FUND. (1) Subject to the intent of a donor
expressed in a gift instrunent, an institution, in managing and
investing an institutional fund, shall consider the charitable purposes
of the institution and the purposes of the institutional fund.
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(2) In addition to conplying with the duty of loyalty inposed by
| aw ot her than this chapter, each person responsible for managi ng and
investing an institutional fund shall manage and invest the fund in
good faith and wth the care an ordinarily prudent person in a like
position would exercise under simlar circunstances.

(3) In managing and investing an institutional fund, an
institution:

(a) May incur only costs that are appropriate and reasonable in
relation to the assets, the purposes of the institution, and the skills
avai lable to the institution; and

(b) Shall nmake a reasonable effort to verify facts relevant to the
managenent and i nvestnent of the fund.

(4) An institution may pool two or nore institutional funds for
pur poses of managenent and i nvestnent.

(5 Except as otherwise provided by a gift instrunment, the
follow ng rules apply:

(a) I'n managi ng and investing an institutional fund, the follow ng
factors, if relevant, nust be consi dered:

(1) Ceneral econom c conditions;

(11) The possible effect of inflation or deflation;

(1i1) The expected tax consequences, if any, of investnent
deci sions or strategies;

(iv) The role that each investnent or course of action plays within
the overall investnent portfolio of the fund,

(v) The expected total return frominconme and the appreciation of
i nvest nents;

(vi) O her resources of the institution;

(vii) The needs of the institution and the institutional fund to
make distributions and to preserve capital; and

(viii) An asset's special relationship or special value, if any, to
the charitabl e purposes of the institution.

(b) Managenent and investnent decisions about an individual asset
must be made not in isolation but rather in the context of the
institutional fund's portfolio of investnents as a whole and as a part
of an overall investnent strategy having risk and return objectives
reasonably suited to the institutional fund and to the institution.

(c) Except as otherwi se provided by law, an institution may invest
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in any kind of property or type of investnent consistent with this
section.

(d) An institution shall diversify the investnents of an
institutional fund unless the institution reasonably determ nes that,
because of special circunstances, the purposes of the fund are better
served w thout diversification.

(e) Wthin a reasonable tine after receiving property, an
institution shall nmake and carry out decisions concerning the retention
or disposition of the property or to rebalance a portfolio, in order to
bring the institutional fund into conpliance with the purposes, terns,
and distribution requirenents of the institution as necessary to neet
other circunmstances of the institution and the requirenments of this
chapter.

(f) A person that has special skills or expertise, or is selected
in reliance upon the person's representation that the person has
special skills or expertise, has a duty to use those skills or that
expertise in managi ng and investing institutional funds.

NEW  SECTION. Sec. 4. APPROPRI ATI ON FOR EXPENDI TURE OR
ACCUMULATI ON OF ENDOMWENT FUND- - RULES OF CONSTRUCTI ON. (1) Subject to
the intent of a donor expressed in the gift instrument and to
subsection (4) of this section, an institution nmay appropriate for
expenditure or accunulate so nuch of an endowrent fund as the
institution determnes is prudent for the uses, benefits, purposes, and
duration for which the endownent fund is established. Unl ess stated
otherwise in the gift instrument, the assets in an endowrent fund are
donor-restricted assets until appropriated for expenditure by the
institution. In making a determ nation to appropriate or accunul ate,
the institution shall act in good faith, wth the care that an
ordinarily prudent person in a like position would exercise under
simlar circunstances, and shall consider, if relevant, the follow ng
factors:

(a) The duration and preservation of the endowrent fund,

(b) The purposes of the institution and the endownent fund;

(c) General econom c conditions;

(d) The possible effect of inflation or deflation;

(e) The expected total return frominconme and the appreciation of
i nvest nents;
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(f) Other resources of the institution; and

(g) The investnent policy of the institution.

(2) To limt the authority to appropriate for expenditure or
accunul at e under subsection (1) of this section, a gift instrunment nust
specifically state the limtation.

(3) Terns in a gift instrunment designating a gift as an endowrent,
or a direction or authorization in the gift instrunent to use only
"income," "interest," "dividends," or "rents, issues, or profits," or
"to preserve the principal intact,"” or words of simlar inport:

(a) Create an endowrent fund of permanent duration unless other
| anguage in the gift instrument limts the duration or purpose of the
fund; and

(b) Do not otherwwse |imt the authority to appropriate for
expenditure or accunul ate under subsection (1) of this section.

(4) The appropriation for expenditure in any year of an anount
greater than seven percent of the fair market value of an endowrent
fund, calculated on the basis of market values determ ned at |[east
quarterly and averaged over a period of not less than three years
imedi ately preceding the year in which the appropriation for
expendi ture was made, creates a rebuttable presunption of inprudence.
For an endownrent fund in existence for fewer than three years, the fair
mar ket val ue of the endowrent fund nust be cal culated for the period
t he endowrent fund has been in existence. This subsection does not:

(a) Apply to an appropriation for expenditure permtted under |aw
other than this chapter or by the gift instrunent; or

(b) Create a presunption of prudence for an appropriation for
expenditure of an anount |ess than or equal to seven percent of the
fair market value of the endownent fund.

NEW SECTION. Sec. 5. DELEGATION OF MANAGEMENT AND | NVESTMENT
FUNCTIONS. (1) Subject to any specific limtation set forth in a gift
instrument or in law other than this chapter, an institution my
del egate to an external agent the mnmanagenent and investnent of an
institutional fund to the extent that an institution could prudently
del egate under the circunstances. An institution shall act in good
faith, with the care that an ordinarily prudent person in a like
position would exercise under simlar circunstances, in:

(a) Selecting an agent;
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(b) Establishing the scope and terns of the del egation, consistent
with the purposes of the institution and the institutional fund; and

(c) Periodically reviewing the agent's actions in order to nonitor
the agent's performance and conpliance with the scope and terns of the
del egati on.

(2) In perform ng a del egated function, an agent owes a duty to the
institution to exercise reasonable care to conply with the scope and
terms of the del egation.

(3) An institution that conplies with subsection (1) of this
section is not liable for the decisions or actions of an agent to which
the function was del egat ed.

(4) By accepting del egation of a managenent or investnent function
froman institution that is subject to the aws of this state, an agent
submts to the jurisdiction of the courts of this state in al
proceedings arising from or related to the delegation or the
performance of the del egated function.

(5 An institution may del egate nmanagenent and i nvestnent functions
toits commttees, officers, or enployees as authorized by | aw.

NEW SECTION. Sec. 6. RELEASE OR MODI FI CATI ON OF RESTRI CTI ONS ON
MANAGEMENT, | NVESTMENT, OR PURPCSE. (1) If the donor consents in a
record, an institution may release or nodify, in whole or in part, a
restriction contained in a gift instrunment on the managenent,
investnment, or purpose of an institutional fund. A release or
nmodi fication may not allow a fund to be used for a purpose other than
a charitable purpose of the institution.

(2) The court, upon application of an institution, my nodify a
restriction contained in a gift instrunment regardi ng the managenent or
investment of an institutional fund if the restriction has becone
i npracticable or wasteful, if it inpairs the managenent or investnent
of the fund, or if, because of circunstances not anticipated by the
donor, a nodification of a restriction will further the purposes of the
fund. The institution shall notify the attorney general of the
application, and the attorney general nust be given an opportunity to
be heard. To the extent practicable, any nodification nmust be made in
accordance wth the donor's probable intention.

(3) If a particular charitable purpose or a restriction contained
in a gift instrument on the use of an institutional fund becones
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unl awful , inpracticable, inpossible to achieve, or wasteful, the court,
upon application of an institution, may nodify the purpose of the fund
or the restriction on the use of the fund in a manner consistent with
the charitable purposes expressed in the gift instrunent. The
institution shall notify the attorney general of the application, and
the attorney general nmust be given an opportunity to be heard.

(4) If an institution determ nes that a restriction contained in a

gift instrunment on the managenent, investnent, or purpose of an
institutional fund is unlawful, inpracticable, inpossible to achieve,
or wasteful, the institution, . . . days after notification to the
attorney general, nmay release or nodify the restriction, in whole or
part, if:

(a) The institutional fund subject to the restriction has a total
value of less than . . . . dollars;

(b) ©Mre than . . . years have elapsed since the fund was

est abl i shed; and
(c) The institution uses the property in a manner consistent with
the charitabl e purposes expressed in the gift instrunent.

NEW SECTION. Sec. 7. REVIEWNG COVWPLI ANCE. Conpliance with this
chapter is determined in light of the facts and circunstances existing
at the tinme a decision is made or action is taken, and not by
hi ndsi ght .

NEWSECTI ON.  Sec. 8. APPLI CATI ON TO EXI STI NG | NSTI TUTI ONAL FUNDS
This chapter applies to institutional funds existing on or established
after the effective date of this act. As applied to institutiona
funds existing on the effective date of this act, this chapter governs
only decisions nmade or actions taken on or after the effective date of
this act.

NEW SECTI ON.  Sec. 9. RELATION TO ELECTRONI C S| GNATURES | N GLOBAL

AND NATI ONAL COWMERCE ACT. This chapter nodifies, |imts, and
supersedes the electronic signatures in global and national conmerce
act (15 U.S.C. Sec. 7001 et seq.), but does not nodify, limt, or

supersede 15 U. S.C. Sec. 7001(a), or authorize electronic delivery of
any of the notices described in 15 U S.C. Sec. 7003(b).
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NEWSECTION. Sec. 10. UN FORM TY OF APPLI CATI ON AND CONSTRUCTI ON.
In applying and construing this uniform act, consideration nust be
given to the need to pronote uniformty of the law with respect to its
subject matter anpbng states that enact it.

NEW SECTION. Sec. 11. CAPTIONS NOT LAW Captions used in this
act are not any part of the |aw

NEW SECTION. Sec. 12. Sections 1 through 11 of this act
constitute a new chapter in Title 24 RCW

NEW SECTION. Sec. 13. The followng acts or parts of acts are
each repeal ed:

(1) RCW 24.44.010 (Definitions) and 1973 ¢ 17 s 1;

(2) RCW 24.44.020 (Appropriation of appreciation) and 1973 ¢ 17 s

2;

(3) RCW 24.44.030 (I nvestnent authority) and 1973 ¢ 17 s 3;

(4) RCW 24.44.040 (Del egation of investnent managenent) and 1973 c
17 s 4;

(5) RCW 24.44.050 (Standard of conduct) and 1973 ¢ 17 s 5;

(6) RCW 24.44.060 (Rel ease of restrictions on use or investnents)
and 1973 c¢ 17 s 6;

(7) RCW24.44.070 (Uniformty of application and construction) and
1973 ¢ 17 s 8;

(8) RCW24.44.080 (Short title) and 1973 ¢ 17 s 9;

(9) RCW 24.44.090 (Section headings) and 1973 ¢ 17 s 10; and

(10) RCW 24.44.900 (Severability--1973 ¢ 17) and 1973 c 17 s 7.

~-- END ---

Code Rev/ BP: ean 8 Z-0729. 1/ 08 ROUGH DRAFT



	Section 1.
	Section 2.
	Section 3.
	Section 4.
	Section 5.
	Section 6.
	Section 7.
	Section 8.
	Section 9.
	Section 10.
	Section 11.
	Section 12.
	Section 13.

